UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CK KELLY, JR et al.
Plaintiffs,
v, E Givil Action No. 03-1213
COUNTY OF BUCKS, et al.

Def endant s.

MEMORANDUM AND ORDER

Ful lam Sr. J. Novenber , 2004

Def endant s have noved for summary judgnment in this case in
which Plaintiffs, a husband and wife, allege that they contracted
a nethicillin-resistant Staphyl ococcus aureus (MRSA) infection at
t he Bucks County Correctional Facility, where Plaintiff husband
is enpl oyed. For the reasons that follow, the notion will be
gr ant ed.

Plaintiffs allege that Defendants fraudul ently
m srepresented the MRSA situation at the facility, violated the
federal Fam |y Medical Leave Act, 29 U S.C 8§ 2601, et seq. and
violated Plaintiffs’ rights under the federal and state
constitutions. Plaintiffs cannot prevail. Their clains under
the Fourth and Fourteenth Amendnents are foreclosed by the

decisions in Collins v. Cty of Harker Heights, 503 U S. 115

(1992), and Searles v. Southeastern Pennsylvania Transportation

Aut hority, 990 F.2d 789 (3d Cir. 1993). Their First Amendnent



cl ai ms cannot prevail because Plaintiffs do not allege any
retaliation against themfor speaking; instead they allege only
that the County’s policy prohibiting unauthorized rel ease of
information had a censoring effect on them This is not a basis

to recover damages. Curinga v. City of dairton, 357 F.3d 305

(3d Gr. 2004). The remaining federal clains, including the
violation of rights of association, are simlarly without nerit.

As to the Pennsylvania Constitution, it is debatable whether
t hat docunent provides a private right of action for damages, but
even if it did, Plaintiffs cannot establish a violation for the
reasons al ready di scussed.

The FMLA cl ai m cannot be maintained either. The evidence of
record shows that Plaintiff was granted FMLA | eave several tines
and not disciplined for the use of such | eave. Despite
Plaintiffs’ efforts to conflate the FMLA policy with the regul ar
| eave policy (which is “no fault” and leads to discipline if an
enpl oyee is absent nore than three tines in three nonths), there
is no evidence that one affects the other.

Finally, Plaintiffs failed to address the fraudul ent
m srepresentation claimin their subm ssions; it appears that the
Pennsyl vania Tort Clains Act would bar this claimin any event.

An order foll ows.



UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CK KELLY, JR et al.
Plaintiffs,
v, E Givil Action No. 03-1213
COUNTY OF BUCKS, et al.

Def endant s.

ORDER

AND NOW this day of Novenber, 2004, upon consideration
of Defendants’ Modtion for Sunmary Judgnent, and the response
t her et o,

| T 1S hereby ORDERED that the Motion is GRANTED. Judgnent
is entered I N FAVOR OF DEFENDANTS, COUNTY OF BUCKS, M CHAEL
FI TZPATRI CK, CHARLES MARTI N, and SANDRA M LLER, i ndividually and
as Bucks County Comm ssioners; GORDON EHRLACHER, i ndividually and
as Director, Bucks County Departnent O Health, LEWS POLK, M D.
individually and as Medical Director, Health Departnent; HARRI S
GUBERNI CK, individually and as Director, Bucks County Depart nent
of Corrections; and WLLIS MORTON, individually and as \Wrden,
Bucks County Correctional Facility, and AGAI NST PLAI NTI FFS,
PATRI CK KELLY, JR and LAURA KELLY. The Cerk is directed to
mark the case CLOSED.

BY THE COURT:

Fullam Sr. J.



